STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON, DI VI SI ON
OF ALCOHOLI C BEVERAGES AND
TOBACCO,

Petiti oner,
VS. Case No. 98-4360

LOROCCO, INC., d/b/a JESTERS
BAR & CGRILL,

Respondent .

N N N N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, the D vision of Adm nistrative Hearings,
by its duly-designated Adm nistrative Law Judge, WIIliam J.
Kendrick, held a formal hearing in the above-styled case on
June 17, 1999, by videotel econference, with sites in Tallahassee
and Fort Lauderdal e, Florida.

APPEARANCES

For Petitioner: MriamL. WIKkinson, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

For Respondent: Julius H Browner, Esquire
1915 Northeast 45th Street, Suite 210
Fort Lauderdale, Florida 33308



STATEMENT OF THE | SSUE

At issue in this proceeding is whether Respondent comm tted
the of fense set forth in the Adm nistrative Action and, if so,
what penalty shoul d be inposed.

PRELI M NARY STATEMENT

On June 5, 1998, the Departnent of Business and Professional
Regul ati on, Division of Alcoholic Beverages and Tobacco
(Departnent), filed an Adm nistrative Action against the
Respondent, the holder of a 4COP al coholic beverage |icense,
whi ch charged that "[d]Juring the period of January 1, 1995,

t hrough Decenber 31, 1997, you Loroco, Inc. d/b/a Jesters Bar &
Gill [Respondent] failed to pay the audit performed on the above
dates for the tax liability of $44,421.05 and penalty of

$15, 352. 33 and interest of $4,384.48 for a total liability of

$64, 157. 86, which has not been paid to the Florida Departnent of
Busi ness [and Professional] Regulation, contrary to section
561.501, Florida Statutes." Based on such allegations, the
Departnent "intends to revoke; suspend; annul; inpose

adm nistrative fines, investigative cost, and | ate penalties; or
any conbi nation of these authorized penalties.”

Respondent di sputed the Departnent's charges, including the
accuracy of the Departnent's audit, and the matter was referred
to the Division of Adm nistrative Hearings for the assignnent of

an admnistrative | aw judge to conduct an evidentiary hearing.



At hearing, Petitioner called Julio Torres, Marvin Ruskin,
and Austin Findlater as wtnesses, and Petitioner's Exhibits 1,
2, 3, 5 6, 7, and 8 were received into evidence. Respondent
called WIliam Carey and Joel Marcus as w tnesses, and
Respondent's Exhibit 1 was received into evidence.

The transcript of the hearing was filed July 29, 1999, and
the parties were accorded ten days fromthat date to file
proposed recomended orders. Petitioner elected to file a
proposed recomended order on August 6, 1999, and Respondent
filed witten argunent by |etter dated August 9, 1999 (filed
August 12, 1999). The parties' post-hearing submttals have been
dul y- consi der ed.

FI NDI NGS OF FACT

1. At all tinmes material hereto, Respondent Loroco, Inc.,
hel d |icense nunber 16-01137, series 4COP, authorizing the sale
of al coholic beverages for consunption on and off the prem ses
known as Jesters Bar & Gill, located at 801 Northeast 62nd
Street, Fort Lauderdale, Florida (the "licensed prem ses").

2. In Decenber 1996, the Departnent randomy sel ected
Respondent for a beverage surcharge audit.® The purpose of such
audit was to resolve whether the nonthly reports submtted and
the surcharges remtted by the vendor since January 1, 1995, were
accurate or, stated differently, whether such submttals were

supported by retail records naintained by the vendor.



3. In April 1997, the Departnment's auditor nmet with
Respondent' s accountant (Joel Marcus) to informhimof the audit
procedures and to request the docunentation required for the
audit. Subsequently, Respondent confirmed that it had el ected
the "purchase nethod" of reporting, and that it clainmed a
deduction (adjustnent) for al coholic beverages sold in their
original containers for consunption off prem ses (package
sal es).? Respondent further advised the Departnent that it had
docunentation to support the deduction it clainmed for package
sal es; however, it failed to produce (or account for the absence
of ) any such docunentation during the course of the audit or at
anytime thereafter.?

4. Since Respondent was unable to produce any docunentation
to support its package sal es deduction, the Departnent offered to
delay the audit for six nonths (rather than concluding the audit
and denyi ng Respondent's claimfor the package sal es deduction)
to all ow Respondent an opportunity to maintain records of package
sales for a six-nonth period (referred to as a six-nonth
prospective audit) and, if those records produced a reliable
result, apply that percentage of package sales to the entire
audit period. As for the records to be kept during the
prospective audit period, the Departnent requested that

Respondent maintain, inter alia, a beginning and ending inventory

for all alcoholic beverages in the package store; a price |ist

i dentifying each product by nane, bottle size, and category



(i.e., beer, wine, or liquor), which would permt specific
identification of the product on cash regi ster tapes when a
package sal e was made; and a daily cash register tape (reflecting
each package sale), as well as a daily summary showi ng the date
and gal | onage by category and the bank deposit nade for each
day's activities. Respondent's accountant acknow edged agreenent
with such procedures, and the prospective audit period began
July 1, 1997, and extended through Decenber 31, 1997.

5. In January 1998, after the prospective audit period
ended, the Departnent's auditor sought Respondent's records so
t hat he could conclude the audit; however, it was not until
around April 1998 that any records were produced. Notably, the
only record produced by Respondent was a | og book, which
ostensi bly recorded the daily package sales. Sales were
variously described by brand nanme or generic nane (i.e., vodka,
gin, rum tequila, chardonnay), and the nunmber of itens sold was
identified by the nunber of bottles, with or without reference to
bottle size. Stapled to each page of the | og book was what was
represented to be a cash register tape which showed daily gross
sales in dollars. Notably, there was no begi nning and endi ng
inventory; the | og book contained no price reference; Respondent
produced no price list identifying each product by nanme, bottle
size, and category; and there was no daily case register tape

which item zed (identified) each product sold.



6. Notwithstanding the failings of Respondent's record
keepi ng, the Departnent's auditor attenpted to acconmodate
Respondent by speaking with its manager to secure the quantity
(gal l onage) and price of each itemsold so that he could discern
whet her the prospective audit woul d support a package sal e
deduction. However, such additional information nerely
reinforced the inadequacy or unreliability of Respondent's record
keepi ng, and denonstrated that there was no record basis or,
stated differently, no "factual, substantial evidence" to support
a package sal es deduction. Rule 61A-4.063(9), Florida
Adm ni strative Code. 1In so concluding, it is observed that
Respondent's records were not only woefully inadequate, but were
al so inherently unreliable. Such unreliability is evident from
the fact that the cash register tape, which purported to
represent daily gross sales in dollars, failed to match the total
of daily sales in the | og book; the actual nonthly reports
submtted (and surcharge paid) to the state during the period of
the prospective audit (July 1, 1997, through Decenber 31, 1997)
cl ai mred a package sal es deduction that was, w thout explanation,
at material variance fromthe package sales reported in the | og
book; and the package sales reported in the | og book bore no
rational relationship to any package sal es deduction cl ai med by
Respondent for any of the audit period. Consequently, it nust be
concl uded that Respondent failed to denonstrate its entitl enment

to a package sal es deduction for the audit period of January 1,



1995, through Decenber 31, 1997, and that, as alleged by the
Depart ment, Respondent has an outstanding tax liability of
$64, 157. 86 (surcharge due of $44,421.05, penalties due of
$15, 352. 33, and interest due of $4,384.48), as of April 15,
1998. *

CONCLUSI ONS CF LAW

7. The Division of Adm nistrative Hearings has jurisdiction
over the parties to, and the subject matter of, these
proceedi ngs. Sections 120.569, 120.57(1), and 120.60(5), Florida
St at ut es.

8. Wiere, as here, the Departnent proposes to take punitive
action against a licensee, it nust establish grounds for
di sciplinary action by clear and convincing evidence. Section

120.57(1)(h), Florida Statutes (1997), and Departnent of Banking

and Finance v. Osborne Stern and Co., 670 So. 2d 932 (Fla. 1996).

"The evidence nust be of such weight that it produces in the mnd
of the trier of fact a firmbelief or conviction, wthout
hesitancy, as to the truth of the allegations sought to be

established.” Slonmowitz v. Wal ker, 429 So. 2d 797, 800 (Fla. 4th

DCA 1983).

9. Pertinent to this case, Section 561.29, Florida
Statutes, provides the Division of Al coholic Beverages and
Tobacco with full power and authority to revoke or suspend the
license of any person holding a |license under the Beverage Law,

or to inpose a civil penalty against a |licensee for any violation



mentioned in the Beverage Law, or any rul e issued pursuant
thereto, not to exceed $1,000 for violations arising out of a
single transaction, when it is determned that, inter alia, the
licensee or, if a corporation, any officers thereof, have
violated any |laws of this state.

10. Pertinent to the perceived violation of Section
561.29(1)(b), Florida Statutes, are the provisions of Section
561. 501, Florida Statutes, which inpose a surcharge on the sale
of al coholic beverages for consunption on the prem ses. That
provi sion of |aw provides:

(1) . . . a surcharge of 10 cents is
i nposed upon each ounce of |iquor and each
4 ounces of wine, a surcharge of 6 cents is
i nposed on each 12 ounces of cider, and a
surcharge of 4 cents is inposed on each
12 ounces of beer sold at retail for
consunption on prem ses |licensed by the
di vision as an al coholic beverage vendor.
(2) The vendor shall report and remt
paynments to the division each nonth by the
15th of the nonth follow ng the nonth in
whi ch the surcharges are inposed. For
pur poses of conpensating the retailer for the
keepi ng of prescribed records and the proper
accounting and remtting of surcharges
i nposed under this section, the retailer
shall be allowed to deduct fromthe paynent
due the state 1 percent of the anpbunt of the
surcharge due. Retail records shall be kept
on the quantities of all |iquor, wne, and
beer purchased, inventories, and sal es.
Records must be maintained for 3 years.
Failure to accurately and tinely remt
surcharges i nposed under this sectionis a
vi ol ati on of the Beverage Law.



11. The Departnent has adopted Rule 61A-4.063, Florida
Adm ni strative Code, to inplenent the beverage surcharge inposed
by section 561.501. Pertinent to this case, the rule provides:

(4) The surcharge cal cul ati on nethods are
as follows:

(b) Purchase nmethod -- Vendors who sel ect
t he purchases nethod shall cal cul ate the
surcharge by nmultiplying the units of al
al cohol i ¢ beverages purchased during the
month tinmes the applicable surcharge rate,
| ess applicable spillage all owances specified
in subsection (6) of this rule.

* * *

c) . . . If the vendor uses the purchases
met hod, the vendor will bear the burden of
proof that purchases are accurately recorded.

* * *

(5) The surcharge rates are as foll ows:

(a) Ten cents for each 1 ounce of |iquor;

(b) Ten cents for each 4 ounces of w ne;

(c) Four cents for each 12 ounces of beer;
and

(d) Commercially produced cool ers served
in a seal ed container, whether beer, w ne or
I i quor-based shall be assessed a surcharge of
4 cents per 12 ounce contai ner.

(6) Vendors reporting under the purchases
met hod are all owed a standard nonthly
al l owance for spillage which may be applied
as a deduction fromthe units of each type of
product purchased. Spillage shall include
| oss from evaporation, breakage and ot her
incidental |osses prior to sale. The rate of
spillage allowance is 10 percent for draft
beer and |iquor and 5 percent for all other
al cohol i ¢ beverage products. Vendors
reporting under the sales nmethod are not
al l oned any nonthly all owance for spillage.

* * *



(8) Each vendor licensed in any manner for
consunption on prem ses shall maintain
conpl ete and accurate records on the
quantities of all al coholic beverage
pur chases, inventories, and sales. Records
i ncl ude purchase invoices, inventory records,
recei ving records, cash register tapes,
conputer records generated from automatic
di spensi ng devices, and any other records
used in determning sales. . . . Al records
must be maintained for a period of 3 years.
(9) Enployees of the division shall have
access to and shall have the right to exam ne
t he accounting records, invoices, or any
ot her source docunents used to determ ne a
vendor's conpliance with this rule. Each
vendor is required to give the division the
means, facilities and opportunity to verify
t he accuracy of the surcharge inposed by
section 561.501, Florida Statutes. In order
to determ ne whether the nonthly reports
submtted by the vendor are accurate, the
di vision shall use the fornmula of beginning
inventory plus purchases for the period, |ess
endi ng inventory, less the spillage
al l omance, to ascertain sales for the period.
Adjustnents nade to this forrmula in favor of
the licensee wll be based on factual,
substanti ated evidence. The results of the
formula will represent sales transactions as
defined herein and in section 561.01(9),
Florida Statutes, for the period under
revi ew.

(15) Wien the division perforns an audit
on the vendor, it shall determ ne the
surcharge due. If the division determ nes
t hat any anmount of gross surcharge is due
fromthe vendor, it shall notify the vendor
in witing by personal service or U S. Mil,
return recei pt requested, stating that the
vendor has 30 days fromthe receipt of
witten notification in which to correct the
findings of the audit and remt paynent. |If
t he vendor does not correct the findings of
the audit or remt paynent wthin the
allotted tinme then the division will notify

10



the vendor in witing by personal service or
U S Mil, return receipt requested, that it
intends to assess the proper anmount due

i ncl udi ng applicable penalties and begin
adm ni strative proceedi ngs.

(Enmphasi s added.)

12. Here, the Departnent proposes to take disciplinary
action agai nst Respondent based on its allegation that Respondent
failed to pay a surcharge liability for the audit period
begi nning January 1, 1995, and endi ng Decenber 31, 1997. That
audit reveal ed a surcharge due of $44,421.05, penalties of
$15, 352. 33, and interest of $4,384.48, for a total liability of
$64, 157.86 (as of April 15, 1998), and was derived by the
Department's di sall owance of Respondent's claimof a package sale
deduction during the audit period. According to the Departnent,
Respondent failed to produce any "factual, substantial evidence,"”
as required by Rule 61A-4.063(9), Florida Admnnistrative Code, to
support the deduction. The Departnent's position has nerit.

13. In resolving that the Departnent accurately cal cul at ed
Respondent's liability for the audit period of January 1, 1995,
and endi ng Decenber 31, 1997, and properly disall owed
Respondent's claimto a package sal e deduction, it is observed
that, contrary to the requirenents of | aw, Respondent failed to
mai ntain or produce any records for the audit period and,
consequently, failed to offer any "factual, substantial evidence"
to support the adjustnent clainmed. It is further observed that,

notwi t hst andi ng such failure, Respondent was accorded the

opportunity to participate in a six-nonth prospective audit to
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substantiate its claimfor a package sal e adjustnent, but again
failed to maintain any reliable records to support the deduction.
Finally, at hearing, Respondent offered no additional proof or
record fromwhich it could be resolved, with any sense of
confidence, what adjustnent, if any, Respondent should receive.
Consequently, it nmust be concluded that the Departnent accurately
assessed Respondent's liability and that Respondent is guilty of
violating the provisions of Section 561.29(1)(b), Florida
Statutes, as alleged in the Adm nistrative Action.

14. Having reached the foregoing conclusion, it remains to
resolve the appropriate penalty for Respondent's offense.
Pertinent to this issue, Rule 61A-2.022, Florida Adm nistrative
Code, establishes the penalty guidelines to be considered by the
Departnent when it elects to take disciplinary action against a

|icensee. (Gadsden State Bank v. Lewis, 348 So. 2d 343 (Fla. 1st

DCA 1977) (Agenci es nmust honor their own substantive rules until

they are anmended or abrogated). Cf. WIlians v. Departnent of

Transportation, 531 So. 2d 994 (Fla. 1st DCA 1988) (Agency is

required to conply with its disciplinary guidelines in taking

di sciplinary action against its enployees.) For a violation of
Section 561.501(2), Florida Statutes, and, therefore, Subsection
561.29(1)(b), Florida Statutes, the table which follows Rule 61A-
2.002(11), Florida Adm nistrative Code, provides the follow ng
penalty for a "first occurrence" of "late surcharge paynents":

"Corrective action and 25 percent of the total |ate surcharge

12



princi pal paynments if licensee is current with surcharge
reports. . . ." Here, the Departnent, by its proposed
recommended order, suggests, as a penalty, that "Respondent be
ordered to pay to the Division its outstanding tax liability of
$44,421. 05, including penalties of $15,352.33 and interest of
$4,384.48, for a total of $64,157.86."

15. G ving due consideration to the circunstances, as well
as the Departnent's disciplinary guidelines, the appropriate
penalty in this case is the satisfaction of the debt to the
Department or the execution of a nutually-agreeable paynent plan
wi thin 30 days of the entry of the final order, failing which
Respondent's |icense should be suspended until such tine as the
debt is satisfied or a paynent plan is approved.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order be entered which finds
Respondent guilty of violating the provisions of Section
561.29(1)(b), Florida Statutes, as alleged in the Admnistrative
Acti on.

It is further RECOMVENDED that for such violation the final
order require the satisfaction of the debt to the Departnent or
t he execution of a mutually-agreeabl e paynent plan within 30 days
of the entry of the final order, failing which Respondent's

satisfied or a paynment plan is approved.
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DONE AND ENTERED this 23rd day of August, 1999, in

Tal | ahassee, Leon County, Florida.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 23rd day of August, 1999.

ENDNOTES

1/ The surcharge is a tax inposed on the volunme (calculated in
ounces) of liquor, wine, and beer sold for consunption on the
licensed prem ses. Section 561.501(1), Florida Statutes.

2/ In general, a licensed vendor may el ect one of two nethods for
cal cul ation of the surcharge: the sales nethod or the purchase
met hod. Under the sales nethod, the vendor cal cul ates the
surcharge by nmultiplying the volunme (stated in ounces) of

al cohol i ¢ beverages sold for consunption on the prem ses tinmes the
appl i cabl e surcharge rate. Under the purchase nethod, the vendor
cal cul ates the surcharge by multiplying the volunme (stated in
ounces) of all alcoholic beverages purchased during the nonth
times the applicable surcharge rate, | ess the applicable spillage
al l omance. Rule 61A-4.063(4), Florida Adm nistrative Code.
Vendors may al so be entitled to claima deduction (adjustnment) for
al cohol i ¢ beverages used for cooking, for alcoholic beverages
offered free of any charge, and for any al coholic beverages sold
for consunption off prem ses (package sales). However, any such
adj ust rent nust be based on "factual, substantial evidence."

Rul e 61A-4.063(9), Florida Adm nistrative Code. Such evidence,
one woul d reasonably expect, would consist of the retail records
on the quantities of all |iquor, w ne, and beer purchased,
inventories; and sal es each vendor is required to maintain.
Section 561.501(2), Florida Statutes, and Rule 61A-4.063(8),
Florida Adm ni strative Code.
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3/ Indeed, the only records ever produced by Respondent were
t hose records ostensibly maintained during the course of a six-
mont h prospective audit, discussed infra.

4/ In so concluding, it is not suggested that Respondent had no
package sales. Rather, it is concluded that, while it nay have
had package sal es, Respondent failed to reliably docunent them and
that it would be pure speculation to attribute a figure (gall onage
or otherw se) to package sal es.

COPI ES FURNI SHED

MriamL. WIKkinson, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

Julius H Browner, Esquire

1915 Nort heast 45th Street
Suite 210

Fort Lauderdale, Florida 33308

Joel Marcus, CPA
676 West Prospect Road
Fort Lauderdale, Florida 33301

Joseph Martelli, Director

Di vi sion of Al coholic Beverages
and Tobacco

Departnent of Business and
Pr of essi onal Regul ati on

1940 North Monroe Street

Tal | ahassee, Florida 32399-0792

W1 1iam Wodyard, Ceneral Counse
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the Final Order in this case.
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